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(2) For which USDA has provided
purchasing recommendations.

[72 FR 63043, Nov. 7, 2007, as amended at 73
FR 21790, Apr. 22, 2008]

23.402 Authorities.

(a) The Resource Conservation and
Recovery Act of 1976 (RCRA), 42 U.S.C.
6962.

(b) The Farm Security and Rural In-
vestment Act of 2002 (FSRIA), 7 U.S.C.
8102.

(c) Executive Order 13101 of Sep-
tember 14, 1998, Greening the Govern-
ment Through Waste Prevention, Recy-
cling, and Federal Acquisition.

(d) The Energy Policy Act of 2005,
Public Law 109-58.

23.403 Policy.

Government policy on the use of
products containing recovered mate-
rials and biobased products considers
cost, availability of competition, and
performance. Agencies shall assure the
use of products containing recovered
materials and biobased products to the
maximum extent practicable without
jeopardizing the intended use of the
product while maintaining a satisfac-
tory level of competition at a reason-
able price. Such products shall meet
the reasonable performance standards
of the agency and be acquired competi-
tively, in a cost-effective manner. Ex-
cept as provided at FAR 23.404(b), vir-
gin material shall not be required by
the solicitation (see 11.302).

23.404 Agency affirmative procure-
ment programs.

(a) An agency must establish an af-
firmative procurement program for
EPA and USDA-designated items if the
agency’s purchases of designated items
exceed the threshold set forth in 23.400.

(1) Agencies have a period of 1 year to
revise their procurement programd(s)
after the designation of any new item
by EPA or USDA.

(2) Technical or requirements per-
sonnel and procurement personnel are
responsible for the preparation, imple-
mentation, and monitoring of affirma-
tive procurement programs.

(3) Agency affirmative procurement
programs must include—

(i) A recovered materials and
biobased products preference program;
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(ii) An agency promotion program;

(iii) For EPA-designated items only,
a program for requiring reasonable es-
timates, certification, and verification
of recovered material used in the per-
formance of contracts. Both the recov-
ered material content and biobased
programs require preaward certifi-
cation that the products meet EPA or
USDA recommendations. A second cer-
tification is required at contract com-
pletion for recovered material content;
and

(iv) Annual review and monitoring of
the effectiveness of the program.

(b) Exemptions. (1) Agency affirmative
procurement programs must require
that 100 percent of purchases of EPA or
USDA-designated items contain recov-
ered material or biobased content, re-
spectively, unless the item cannot be
acquired—

(i) Competitively within a reasonable
time frame;

(ii) Meeting reasonable performance
standards; or

(iii) At a reasonable price.

(2) EPA and USDA may provide cat-
egorical exemptions for items that
they designate, when procured for a
specific purpose. For example, some
USDA-designated items such as mobile
equipment hydraulic fluids, diesel fuel
additives, and penetrating lubricants
(see T CFR 2902.10 et seq.) are excluded
from the preferred procurement re-
quirement for the application of the
USDA-designated item to one or both
of the following:

(1) Spacecraft system and launch sup-
port equipment.

(ii) Military equipment, i.e., a prod-
uct or system designed or procured for
combat or combat-related missions.

(c) Agency affirmative procurement
programs must provide guidance for
purchases of EPA-designated items at
or below the micro-purchase threshold.

(d) Agencies may use their own speci-
fications or commercial product de-
scriptions when procuring products
containing recovered materials or
biobased products. When using either,
the contract should specify—

(1) For products containing recovered
materials, that the product is com-
posed of the—

(i) Highest percent of recovered ma-
terials practicable; or
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